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GOVERNMENT BILL
Act 

of .................... 2008 

on Inappropriate Conditions in Commercial relationships and on Supplementation of the Slovak National Council Act No. 30/1992 Coll. on the Slovak Chamber of Agriculture and Food Industry as amended 
The National Council of the Slovak Republic has adopted the following Act:

Article I

Section 1

This Act governs
a) the definition of inappropriate conditions in commercial relationships1) (hereinafter referred to as “inappropriate conditions”) between the supplier of goods and the customer of goods, of which each one is economically dependent on the other, 

b) the audit/control of inappropriate conditions, 

c) the proceeding in cases of inappropriate conditions.

Section 2

For the purposes of this act
a) participant in commercial relationship shall mean an entrepreneur who is the supplier or the customer of goods,

b) economic dependency shall mean the status when one of the participants in the commercial relationship concludes a contract under, for him, inappropriate conditions with the other participant in the commercial relationship, because his opportunities to conclude a contract with other entrepreneurs on the market of the Slovak Republic are restricted,

c) monetary performance shall mean the payment provided by the participant in the commercial relationship in respect of the delivery of goods, including payment on commercial activities of the customer of goods, particularly, abatements, presents, bonuses, rebates, discounts, 

d) non-monetary performance shall mean another performance, such as performance pursuant to letter c) in respect of the delivery of goods, particularly, material gifts and services, marketing support in the opening of new place of business, distribution of goods from warehouses of the customer to his places of business, 

e) commercial activity shall mean the activity related to an advertising action and leaflet-based action, including the printing and distribution, an action to promote further sale of goods, a radio production in the place of business, the opening of a new place of business,
____________________

1)  Section 261 of the Commercial Code.
f) supplier shall mean an entrepreneur that supplies goods to the commercial network of the customer,

g) customer shall mean an entrepreneur that purchases goods from the supplier for the purposes of their further sale. 

Section 3

(1) An inappropriate condition in the commercial relationship is the monetary performance
a) for the inclusion of the supplier in the register of suppliers with the customer,

b) for the inclusion of goods in the record of products sold by the customers, and the payment for operation of electronic equipment, 

c) for the use of the customer’s distribution network, 

d) for the placement of the supplier’s goods in a certain location in the customer’s the place of business without the supplier’s having asked for any certain placement of the goods, or
e) of the supplier for the customer’s commercial activities,

if the total amount of money accounts for more than 3 % of the supplier’s annual takings for the goods sold to an individual customer in a calendar year, if such monetary performance took place.

(2)  As an inappropriate condition in a the commercial relationship is also considered   
a) the carrying out of controls of the premises of the producer or the supplier by the customer, including the demand of analyses and tests of  goods when the validity of the document in respect of an official control issued by the competent state control authority2), or by a licensed person, with the exception such case when he continues to sell the goods to the end consumer under his own brand name and assumes the obligations of the producer,

b) the return of goods by the customer to the supplier at the supplier’s expense, without a legal reason, 
c) the obligation of an unjustified exchange of delivered goods at the supplier’s expense, 

d) the setting, in respect of delivered goods with minimum expiration date of shelf life or consumption, of the period for the performance of monetary obligation longer than 30 days after the day of service of the invoice for the delivered goods, issued according to a special regulation,3) 

e) the reduction in the agreed-upon price of goods in return for the payment of the monetary obligation prior to the period of maturity,

f) the demand of an additional non-monetary performance to the participant in the commercial relationship after the handover and takeover of goods,

g) the transfer of sanctions imposed by the control authorities4) on the participants in the commercial relationship to the other participant in this relation, without a legal reason,

h) an immediate termination of a contract on recurrent performance, without a notice period and without a reason,

i) the conditioning of the possibility to assign a receivable without a written substantiation of the debtor,
j) the exclusion of the claim for default interests in case of the late performance of monetary obligation,

k) the sale, at the supplier’s expense, of goods to the end consumer at a price that is lower than its production cost, or than the price agreed upon between the supplier and the customer, without agreement between the supplier and the customer,

l) an additional reduction by the customer of the price agreed upon of delivered goods, without agreement with the supplier about the reason for the reduction of the price agreed upon.

(3) To agree inappropriate conditions in the commercial relationships between entrepreneurs shall be forbidden.
_____________________

2)  Act No. 152/1995 Coll. on Foodstuffs as amended. 

3)  Act No. 431/2002 Coll. on Accounting as amended.

4) For instance, Act No. 128/2002 Coll. on State Control on the Internal Market relating to the Consumer Protection and on Alteration and Amendment to Certain Acts as amended.
Section 4


(1) Audit/control of inappropriate conditions in the commercial relationships pursuant to this Act and special regulations5) shall be performed by
a) the Ministry of Agriculture of the Slovak Republic in the commercial relationships where the goods are food products,

b) the Ministry of Economy of the Slovak Republic in the commercial relationships where the goods are non-food products.  

(2) The Ministry of Agriculture of the Slovak Republic, or the Ministry of Economy of the Slovak Republic shall perform the audit/control with the participant in the commercial relationship on their own initiative, on the initiative of the participant in the commercial relationship, or on the initiative of a professional organization authorized under the charter (articles of association), the statutes and the letter of attorney, if there is a reasonable suspicion that inappropriate conditions have been agreed upon between the participants in the commercial relationship.

(3) The Ministry of Agriculture of the Slovak Republic and the Ministry of Economy of the Slovak Republic shall be allowed to call in also other professionals for the performance of the audit.


(4) The subject of the audit shall be only the data, information, documents and written materials from which it is possible to find out
a) the economic dependency of one of the participants in the commercial relationship on the other the participant,
b) the arrangement of inappropriate conditions between the participants in the commercial relationship.


(5) Unless otherwise stated by this Act, in the performing of an audit the special regulation 6) shall be adhered to. 
Section 5

(1) Should it prove by the audit that an inappropriate condition has been agreed upon between by the participants in the commercial relationship, the Ministry of Agriculture of the Slovak Republic, or the Ministry of Economy of the Slovak Republic shall impose on the participant in the commercial relationship for whose benefit such inappropriate condition exists, a penalty for inappropriate condition
a) pursuant to Section 3 paragraph 1 amounting up to Sk 5 mil.,

b) pursuant to Section 3 paragraph 2 amounting up to Sk 10 mil.
(2) When imposing the penalty, the Ministry of Agriculture of the Slovak Republic, or the Ministry of Economy of the Slovak Republic shall take account of the gravity of the illegal act, its consequences and the period of duration, or the recurrence of such act.


(3) In the decision on imposition of a penalty pursuant to paragraph 1, the Ministry of Agriculture of the Slovak Republic or the Ministry of Economy of the Slovak Republic shall impose on the participants in the commercial relationship also an appropriate time limit to remove the inappropriate condition. Should the participant in the commercial relationship not remove it within the fixed time, the supervisory authority may impose the penalty repeatedly. 

_____________________

5) Council Regulation (EC) No. 1/2003 of 16 December 2002 on the Implementation of the Rules on Competition laid down in Articles 81 and 82 of the Treaty (Extraordinary edition of OJEU chap. 8/vol. 2).

6)  Section 8 through 13 of Act No. 10/1996 Coll. on Audit in State Administration as amended.

(4) The proceedings on imposition of a penalty may be commenced within one year after the day when the Ministry of Agriculture of the Slovak Republic or the Ministry of Economy of the Slovak Republic learnt about the breach of the obligation. The penalty shall not be imposed if three years have elapsed after the breach of the obligation.    


(5) Proceeds of fines shall be for state budget revenue.
Section 6

The Act on Administrative Proceedings,7) shall be applied to proceedings on imposition of penalties pursuant to this Act, unless otherwise provided by this Act. 

Section 7

Repealed shall be Act No. 358/2003 Coll. on Commercial Chains as amended by Act No. 543/2004 Coll. 

Article II
The Act of the Slovak National Council No. 30/1992 Coll. on the Slovak Chamber of Agriculture and Food Industry as amended by Act No.(448/2001(Coll. and by Act No.(546/2004(Coll. shall be supplemented as follows:

In Section 4 after paragraph 1, paragraph 2 shall be inserted, reading as follows:

“(2) The Chamber shall be allowed to submit a motion for the commencement of the proceeding at an administrative body or court and to represent the participant in the proceeding on the basis of a power of attorney in cases of the protection of interests of its members.”. 

The up-to-now existing paragraphs 2 and 3 shall be marked as paragraphs 3 and 4.

Article III

This Act shall enter into force on 1 January 2008.

____________________ 

7)  Act No. 71/1967 Coll. on Administrative Proceedings (Rules of Administrative  Procedure) as amended.
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