European Commission

Internal Market and Services Directorate-General

Services II

Attn.: Mr. Jean Bergevin

Rue de Spa 2

1000 Brussels

Bratislava, 09.01.2008
Slovakian Draft Act – Compliance with EU Laws, in particular Article 43 EC

Dear Mr. Bergevin,

Slovak Trade and Tourism Association is an independent, unpolitic and professional organization of juridical and physical persons ( big  trade and distribution companies or associations, small and medium entities) which run their business in trade, tourism, import and export of goods, in restaurant services and other areas ( further as „Association“) The Association defends the interests of its members on local level, e.g. cooperation with the Government and Parliament when preparing legal statutes, but also cooperates with other employment or professional associations and also represents Slovac republic towards European Trade Association EUROCOMMERCE in Brusells.
We understand that the European Commission currently reviews the Slovakian bill on Inappropriate Conditions in Commercial Relationships among suppliers and trade companies (in the following simply referred to as the “Draft Act”). For your convenience please find attached to this letter as Appendix 1 a copy of the official English translation of the current version of the Draft Act. Further, please find attached hereto as Appendix 2 a copy of the English translation of the Explanatory Memorandum of the Slovakian Government setting out the reasoning of the Draft Act (in the following simply referred to as the “Memo”).
We and our members are deeply concerned about the Draft Act and the underlying tendency of the Slovakian Government to restrict modern trade formats in Slovakia and to interfere with commercial freedom of trade companies. Currently mainly the international traders on the Slovakian market are concerned. However, ultimately such spirit of restricting free commerce will detrimentally affect the whole Slovakian trade sector and the Slovakian consumers. Due to the material negative effect that such Draft Act may have on the whole Slovakian trade sector we kindly ask you to consider the following concerns and arguments when referring to the Slovakian Government in this matter:
1.
Executive Summary
· The Draft Act hinders modern trade chains to drive their business concept in the same manner as they do everywhere else in Europe. Under the Draft Act they will not be able to uphold their supplier conditions that are standard common practise for modern trade. Hereby, the Slovakian Government hinders the economic activity of modern trade chains and discourages them from further investing in Slovakia. At the same time the Draft Act deprives suppliers from commercial opportunities as the respective conditions can very well be concluded in the interest of the supplier and the trade company. 
· As per EU Precedent Court Decisions national measures (i.e. the Slovakian Draft Act) liable to hinder economic activity must be (i) non-discriminating and (ii) suitable and required to secure the attainment of the objectives of the respective national measure.
· This is not the case. The Slovakian Government discriminates international trade companies. Further, the prohibitions set out in the Draft Act are either not suitable to attain the objectives named by the Slovakian Government or go beyond what is necessary to attain such objectives. 
2.
Argumentation in Detail 

2.1
Restriction of Modern Supply Relations to the Disadvantage of both Suppliers and Traders
The Slovakian Government intends to restrict trading companies, as per the Memo namely “retail chains” like hypermarkets, in setting up modern supply relations. The core focus is on the supply conditions set out under Section 3 of the Draft Act which are deemed inappropriate (irrefutable presumption) to the extent that the respective income of the trading company exceeds 3 % of the sales with the respective supplier. 
2.1.1
The Slovakian Government states in its Memo that supply relations “are characterized by a situation where hypermarkets and supermarkets, based on their independent market position, make a contract subject to terms that are clearly unfavourable for the other party, i.e. the supplier (…).” It becomes very clear from this very first page of the Memo that the Slovakian Government has a very determined view on the operations of trade companies. It also appears that the Government does not appreciate the modern and highly complex and sophisticated trade relationships among suppliers and modern traders. 
However, modern supply relationships are the key to establishing modern supply chains, diversifying the offer of products for consumers and ultimately increasing quality and reducing prices for the consumer. The supply conditions referred to under Section 3 of the Draft Act stipulate fees for services rendered by the trader to the supplier and/or commercially provide for cost and risk sharing required to develop new products and markets. Such income of modern traders is essential for modern supply structures and the respective income conditions are standard practise in Europe. Consequently, we are not trying to defend or establish a “Lex Slovakia” when protecting such income conditions as such supply relations are a commercial fact holding true internationally, i.e. standard international practice even in very regulated markets like France. 
The creation of such income is part of the business model of modern trade both on the side of the trader and the side of respective suppliers. For modern trade such income is a material part of the total income, i.e. material for the total gross profit. No such trade company can afford to simply waive the claim for the income portion generated from such conditions as this accounts for a material portion of the overall margin and therefore is a factor for surviving. 
2.1.2
Consequently, the prohibition of such income conditions would have the following effect:
· Prohibiting the income conditions set out under Sections 3 of the Draft Act would automatically result in an increased pressure on the purchase prices without allowing for a differentiation between different types of suppliers and goods.

· Suppliers would be deprived of the possibility to improve and differentiate their bargaining position. This, again, would have a negative impact on the strength of competition. This also holds true for small suppliers:
· The fact is that not all suppliers can be considered by a trader due to a limited shelf space. Due to the selling space being limited the introduction of new products bears a risk for the trader. The opportunity to close supply gaps and increase sales is a commercial reason for a supplier to share such risk and related costs with the trader by accepting a fee to this effect. Such procedure is especially favourable for a small supplier who wishes to enter the market with a new product. 
· A small supplier needs a tool for differentiating himself from the competitors. If a trader was not allowed to negotiate such fees, in particular small suppliers would suffer due to lacking an important bargaining position. 
· If there was no such fee the supplier would have only the possibility to decrease the purchase price. However, this may be to the disadvantage of the supplier because (i) the product has a certain value which should not be damaged by decreasing the purchase price in a disproportional manner; (ii) a decrease of the purchase price may have a long-term effect while the listing fee is a one-time expenditure; (iii) reduced net purchase prices paid by traders result at the same time in reduced sales of suppliers who would prefer to show growth in respect of their sales figures while working with the established marketing budgets; (iv) steering with purchase prices is a transparent measure ultimately to the disadvantage of the supplier’s competitiveness.
· Less possibilities for suppliers to make a new product attractive to trade chains decreases competition among suppliers; less competition decreases the range of products to select and may negatively impact quality while prices for the consumer increase.

· Also in ongoing trade relations such restrictions are to the disadvantage of both supplier and trader. For example the last item of Section 3 paragraph 1 of the Draft Act restricts the trading company in launching jointly with the supplier a promotion activity. A modern retail chain has a spread of many thousands customers targeted directly by the leaflet advertising/promotion. Such promotion increases considerably the awareness of the suppliers‘ products/brands on the market and significantly increases sales of these products. There are huge benefits for the suppliers especially in case of new products/brands that they would like to launch into the market. 

Consequently, the Draft Act may have a very detrimental impact on the financial situation of both suppliers and traders on the Slovakian Market.
2.2.
Discrimination of Foreign Trade Companies

2.2.1
In the Memo the Government explicitly states that it targets “trade chains”. This shows that the Government does not intend to objectively apply the “economic dependency test” to all traders but has a clear focus against a specific segment of the trade industry, namely modern large format retail. On the Slovakian market such modern “trade chains” are the international traders. Please find attached hereto as Appendix 3 charts outlining the market shares on the Slovakian market. 
All but two companies of the TOP 10 on the Slovakian market are international traders. The two Slovakia-based are COOP EURO which is a buying organization of independent small supermarkets and Labas, which is a delivery wholesaler. The rest of the TOP 10 retailers are international companies which allows for the conclusion that the law discriminates foreign modern retailers. 

Further, local retail and wholesale companies are not using the “inappropriate” conditions at all or to a much smaller extent (usually up to the 3%). Again this shows that the law targets specifically the international modern trade sector.
2.2.2
Also the previous version of the Draft Act produces further evidence that the Slovakian Government strikes against the modern large trade chains, i.e. the international traders only. Such earlier version based the definition of “economic dependency” on the fact that traders “offer equal or similar terms for entering into a business relation” which prevents suppliers to switch from one trader to the other. Of course, the vast majority of international traders on the Slovakian market will very likely have such similar conditions. As outlined above, international trade relations are increasingly based on a complex set of different service agreements exceeding by far the basic purchasing agreement. However, most domestic traders have not yet implemented such contractual structures and therefore do not use the conditions deemed inappropriate under the Draft Act. 
Consequently, the Government narrowed the view on complex trade relations and dominance on a certain market to just one focus – the modern trade chain using common market supplier conditions, i.e. the international trade chain. Despite of the changed wording in the current Draft Act, the Government’s spirit and intention with regard to the application of the “dependency” test remained unaltered. The wording of the Memo makes this very clear. 
2.2.3
On top, the test whether or not a supplier is dependent on a trader (definition of economic dependency set out in Section 2) is phrased in such way that the mere existence of such “inappropriate” conditions can be sufficient to make a trader subject to the prohibitions. 

The existence of an “inappropriate condition” is a feature of the test to determine “economic dependence”. “Inappropriate conditions” are defined irrefutably under Section 3 of the Draft Act. Consequently, irrespective of whether or not in the individual case such conditions may be for the advantage of the supplier and/or irrespective of what the actual position of the supplier vis-à-vis the respective trader on the market is, the mere existence of “inappropriate” contractual terms – terms being standard market practise among modern trade chains – will be sufficient to indicate an economic dependency of the supplier. As all other features of the test are undefined and vague, it is very likely that such result can not be invalidated. The revised definition in the current Draft Act is silent on the question under which circumstances the “opportunities” of a trader to switch from one trader to the other are “restricted”. Practically, the Slovakian Government established a circular argument making modern trade automatically subject to the prohibitions of the Draft Act. As clearly stated by the Memo, modern trade chains are from the start a priori considered as creating a situation of economic dependency. 
2.2.4
Overall the legal test of “economic dependency” results into making modern large-area retail – which is typically international retail – subject to the Draft Act although under general assumptions the individual participants on the market would not be regarded as dominant. A market share of below 10 % would otherwise in a European context not qualify for a dominant market position of a trader. On the Slovakian Market the biggest retailer, Tesco, has a market share of 8.5 %. METRO has only a market share of 4.3 % providing for the fifth position on the Slovakian market (source: Planet Retail). 
2.3.
Disproportionate Interference with Economic Freedom

2.3.1
The provisions set out in the Draft Act hinder economic activity in a disproportionate manner. With regard to the following objectives named by the Government the Draft Act is not suitable to secure the attainment thereof: 
· The Memo sets out that agricultural producers shall be protected by means of prohibiting the conditions set out in Section 3 of the Draft Act. However, the major part of these conditions is typically not applied to agricultural producers. The conditions which are defined as inappropriate by the law when exceeding 3% of the supplier’s annual turnover are usually not applied on the farmers at all. The only exception is generally poultry processing. However those are large industrialized producers, not fulfilling the definition of small or medium enterprises, and should therefore not be a concern of the Government when discussing the support and protection of farmers. 
Therefore, farmers cannot possibly be supported by way of the prohibitions set out in the Draft Act. Consequently, the Draft Act is not suitable to attain the objectives named by the Government. 

· Further, the Government intends to protect consumers and the economy in general. Also in this respect the arguments of the Government are not convincing. As set out above the prohibition of the income conditions set out in Section 3 of the Draft Act would result in pressure on the purchase price. Neither consumers nor the economy in general would have a benefit – rather the opposite is the case.
2.3.2
To the extent that the Draft Act aims at the protection of small suppliers its provisions go beyond what is necessary to secure the objective. This is in particular the case because all types of conditions set out in Section 3 are deemed as inappropriate without giving the trader the possibility to produce evidence that the respective condition is not disadvantageous for the supplier but in fact provides for true services and a “win-win” situation for both parties. Section 3 is drafted in line with the Government’s Memo declaring traders a priori as “guilty” (terms “are clearly unfavourable”). This cannot be considered a weighted and fair point of view taking the individual relations among suppliers and traders into account. In particular, allowing traders to refute the characterization of a certain condition as inappropriate would be less burdening and sufficient to attain the objective.
2.3.3
The Slovakian Government argues in the Memo that the “supranational food companies” are equal partners with the traders – obviously the Government refers to international large traders only – and, therefore, need no protection. This kind of differentiation is not covered by the definition of “economic dependency” because the wording of the definition may very well make also such brand suppliers “economically dependent.” This results in the requirement for international traders to treat the same brand differently depending on whether it supplies in Slovakia or elsewhere in Europe. In this respect the Draft Act makes supply relations subject to its restrictions which are beyond the scope of protection. 

Should the Slovakian Government on the other hand exempt “supranational food companies” from the application of the Draft Act contra legem, this would result in the discrimination of international suppliers. In such case “supranational food companies” could not rely on the provisions of the Draft Act against retail chains. However, the small national suppliers are unequivocally protected by the Draft Act. Considering the above, it may be concluded that the Draft Act discriminates between the national food suppliers and European food companies in applying a favourable protective treatment only to the former.
2.3.4
Further, the Draft Act is drafted in such a wide and vague manner that all kinds of co-operations/services between suppliers and traders may fall into the scope of application. Equally, the definition of “economic dependency” set out under Section 2 of the Trade Act is ambiguous. Such legal insecurity is an unreasonable burden to trade operations. 

Further, the Draft Act is not practicable. Under Section 3 certain conditions are deemed inappropriate to the extent that the respective income of the trader exceeds in total 3% of the annual turnover with the supplier. It is not conceivable that conditions shall be appropriate up to a certain limit but turn inappropriate when exceeding such threshold. These restrictions are in daily business not practicable which the following examples show: 

· Organization of distribution channels means a fix fee for each new article introduced to the distribution network. If there is a new supplier with lots of new products the total fee can be higher than 3% of supplier’s annual turnover with the buyer. It is a one-time expenditure. In case of existing supply relations where the supplier is launching only a limited number of new products per year the total fee will be lower than 3% of the supplier’s annual turnover with the buyer.

· Contribution for promotion means generally a fix fee for one appearance of one product in a leaflet. If the supplier’s products are promoted only rarely in the leaflet, the total amount of fees is below 3%. If the supplier prefers promotion and lots of his articles are promoted in many leaflets the total amount of fees will be higher than 3%. The real impact of the law will be the limitation of the supplier’s opportunity to participate in advertising/promotion activities. Even if we assume that alternative net pricing would be possible this would be to the disadvantage of the suppliers because they prefer to use their marketing budget instead of decreasing sales. Practically, this also means that the flexibility to launch a promotion in the most important time of the year, i.e. around Christmas, will dramatically decrease to the disadvantage of all parties. 

4
Other violations of European laws

Further, the Draft Act runs counter the EC law to the extent it is designed to regulate an alleged situation of abuse of dominance capable to affect the commerce between Member States. This would be the second attempt made by the Slovak Republic to regulate internally the abuse of dominance with a Community dimension. The first attempt was the Retail Chains Act, noticed and criticized by the European Commission - General Directorate for Enlargement - in 2003.

· The Draft Act and the Memo show that the Government intends to regulate the abuse of dominance, alleged to be made by the hypermarkets and supermarkets chains against their suppliers.

· As shown in the market analysis above, such retail chains active in the Slovak Republic are pan-European chains. Their commerce is carried out in the entire European Community. Therefore, their alleged anti-competitive behaviour alleged by one Member State would potentially affect trade between Member States.

Please find attached hereto as Appendix 4 a Memorandum of Norton Rose addressing the compatibility of the Draft Act with European Laws. 
We believe that above mentioned argumentation will be considered while reviewing the Draft Act by the European Commission.

Thank you in advance.

Yours sincerely,

Ing. Pavol Konštiak 

The President of the Slovak Trade and Tourism Association

